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RESPONSE TO THE CPT PERIODIC REPORT
PRESENTATION

According to the importance that the Spanish Government
gives to the fulfilment of the obligations taken by the signing
of the European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment, I am pleased to
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forward the following documents to this Committee:

l.- Volume 1. General response made by the Spanish Central
Authority, following the order of questions established in
Appendix I to the Report on the periodic visit to Spain carried
out in 1994. References to the corresponding paragraphs in the
reportare included, as well as to the administrative authority
which has provided the information.

2.- Volume II. Nine documents containing the 1literal
responses made by the persons in charge of the competent
administrative bodies in relation to the information requested
in the Report on the periodic visit to Spain carried out in 1994.

VOLUME III.- Record-Book of Detainees and Custody Book
VOLUME IV.- Forensic Protocol of medical examination of
detained persons

VOLUME V.- sStudy of "Privation of Freedom: Legal and
Operational Problems"

Finally, we wish to note that the following publications
provided by the General Directorate of Prison Services of the
Ministry of Justice and Interior of Spain, are included in the
present report:

l.- Activity report of the Secretariat of State of
Penitentiary Aaffairs, 1994.

2.- Strategic Plan of Employment of the Secretariat of
State of Penitentiary Affairsr.

3.- Draft of the Project of Penitentiary Rules.

4.- Programme on Prevention and Control of Tuberculosis in
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Penitentiary Institutions.

5.- Global policy of action in the instance of drugs in
Penitentiary Institutions.

6.~ Rules for prevention and control of infectious
illnesses in Penitentiary Centres.

7.- Handbook of infirmary techniques and procedures for
Penitentiary Institutions.

8.- Folder I: Appendix 1 to 6

9.~ Folder II: Appendix 7 to 14
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FIRST PART

INFORMATION FROM THE LAW ENFORCEMENT AGENCIES ON
TORTURE AND OTHER FORMS OF ILL-TREATMENT.
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FIRST PART.-
INFORMATION FROM THE LAW ENFORCEMENT AGENCIES ON TORTURE AND
OTHER FORMS OF ILL-TREATMENT.

I.- CRIMINAL PROCEEDINGS INSTITUTED AND SENTENCES ISSUED 1IN
CRIMINAL JURISDICTION

In the CPT Report 19%4, it was expressed the wish to receive
information on the number of cases in which criminal proceedings
have been instituted in relation to allegations of ill-treatment
of detained persons by law enforcement officials
from 1992 to 1994 and an account of Jjudgements delivered by the
courts in cases involving allegations of ill-treatment by law
enforcement officials (i. e. brief description of the facts;
verdict;if appropriated, sentence imposed), (paragraph 22).

According to the information provided by the State Public
Prosecutor, the criminal proceedings instituted in relation to
the allegations of ill-treatment of detained persons by law
enforcement officials in the "Audiencias Provinciales" during the
period 1992-1994, are shown in the following table:
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On the data of the above table it is possible to make the

following precisions:
a) "Audiencia Provincial" de San Sebastian

During this period 1992- -1994, 26 previous proceedings of
criminal procedures have been commenced. 25 of which have been
dismissed and only in the case of the Previous Proceedings
1066/94 of the Examinig Court number 2 of San Sebastiin, filed
against members of the Civil Guard for alleged ill-treatment on
the 5-6-94, are the pProceedings in the stage of instruction.

During this period two hearings for crimes of torture had
been held, ending with the following proceedings:

= Case Record number 21/84 of the Examining Court number 2
of. San Sebastidn against Civil Guards for a crime of torture on
the 29-7-83. The sentence of the 22-9-92 condemned the accused
for being the authors of a crime of torture of four misdemeanours
of 1njur1es.

- Preliminary Reports 4098/89 of the Instruction court
Number 1 of San Sebastian against Civil Guards for torture
inflicted on the 19-8-82. The sentence of the 2.11.94 condemned
the accused for being the authors of a crime of torture.

b) "Audiencia Provincial® of Cuenca.

In addition to two summaries on minor offences in which two
‘verdicts of ‘non guilty’ were pronounced, the Previous
Proceedings 761/93 of the Examining Court number 2 of Cuenca were
filed, the cCourt acknowledging the prior Jurisdiction of the
Aranjuez Dean Court on the 21-9-93,
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c) "Audiencia Provincial" of Ciudad Real.

Between 1992 and 1994 the Previous Proceedings 312/94 of the
Examining Court number 2 of Alcizar de San Juan have been
instituted, being converted later into the Brief Procedure
130/94. A date for the trial has yet to be fixed.

d) "Audiencia Provincial" of Huelva.

During this period only the Brief Procedure ne 44/95 of the
"Audiencia Provincial (which was previously the Previous
pProceedings 174/93) has been instituted. A date for trial has yet
to be set.

‘e) "Audiencia Provincial® of Tarragona.

During the years 1992, 1993 and 1994 three criminal
proceedings for ill-treatment had been instituted and resolved.
In two of them, negligent conduct of the police was considered,
in the third, a verdict of ’'not guilty’ was pronounced.

f) "Audiencia Provincial" of Tenerife.

On- the 28 July 1995, Section II of this "Audiencia"®
pronounced a verdict of ‘guilty’ against two policemen of the
Local Police of the City Council of La Laguna, the punishment
being two years, four months and one day of "minor prison". The
sentence is not final yet because it has been appealed by those
‘condemned.

On the 28 June 1993 the same Section pronounced a verdict
of “not guilty’ in relation to a policeman accused, by the Public
Prosecutor, of a crime of injuries.
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g) "Audiencia Provincial" of Teruel.

In the said period only the Brief Procedure n@ 15/92 of the
Examinig Court number 2 of Teruel.

By virtue of the sentence pronounced on the 9th December
1992, the "Audiencia Provincial® condemned four members of the
Civil Guard for two misdemeanours of injuries caused to the
detainee by ill-treatment. The "Tribunal Supremo" partially
overturned this decision with the sentence of the 30th December
1993 sentencing each of the four accused only for a misdemeanour
of injuries. The sentences have been served and the case was
filed definitively on the 1st July 1994.

h) "Audiencia Provincial" of castellén.

During the period 1992-1994, no criminal proceedings had
been instituted in relation to allegations of ill-treatment of
detained persons by law enforcement officials. On the 20th
January 1994, in the Brief Procedure 60/91, Section 1 of the
"Audiencia Provincial" of Castellén sentenced three policemen to
one month and one day of major arrest for a crime of coercion

and to seven days of minor arrest for a misdemeanour of damages.
i) "Audiencia Provincial® of Badajoz,
In the period 1992-1994, no criminal proceedings had been
instituted in relation to crimes of torture and only proceedings
‘on minor offences were instituted in relation to allegations of

ill-treatment of detained persons by law enforcement officials.

J) "Audiencia Provincial" of Bilbao
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There is recognition of the sentence of the 26th October
1994, pronounced by the First Section of the "Audiencia
Provincial" of Bilbao against members of the Civil Guard, who
were sentenced for crimes of the article 204 bis. The "analogical
extenuating circumsfance of undue delay" was applied, as stated
in the sentence, because the facts occurred in 1984.

k) "Audiencia Provincial" of Caceres.

During the period 1952-~1994, a criminal procedure had been
instituted for torture by a member of the Civil Guard. He has
since been sentenced.

1) "Audiencia Provincial" of Santander

During this period 1992-1994, two sentences had been
pronounced, on the 6th May 1994 and on the 21st september 1994,
‘against two policemen of the City Council of Laredo. They were
sentenced as authors of misdemeanours and the punishment was from
15 days to 7 days of major arrest.

m) "Audiencia Provincial" of Granada.

There is recognition of the Brief Procedure 21/93 of the
Examinig Court Number 1 of Granada, which held the hearing before
Section 1st of the "Audiencia Provincial", in this process, an
acquittal was pronounced on the 6th April 1995,

n) "Audiencia Provincial" of Las Palmas de Gran Canaria.
In this Court exist the following Brief Procedures: Brief

Procedure 529/92 of Court n? 7 of Las Palmas, for coercions and
injuries, against two members of the Local Police, who were
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sentenced, on the 30-4-92, for a misdemeanour of minor coercion.
Brief Procedure 998/90 of Court ne 2 of San Bartolomé de
Tirajaha, for torture, against an Inspectar of the National
Police, who was sentenced, on the 16-1-91, to five months and one
day of major arrest and to six years and one day of specific
disqualification. Brief Procedure 100/91 of Court N2 2 of Puerto
del Rosario, for torture, against a National Policeman, he was
acquitted on the 18-5-93. Brief Pfocedure‘2453/9 of Court ne 1
of San Bartolomé de Tirajana, for malicious arrest against
members of the Local Police; one of them was sentenced, on the
20-5-93 to one month and one day of suspension. Brief Procedure
2/21 of the Court n® 2 of Puerto del Rosario, for injuries,
against two members of the Local Police, they were acqultted on
the 22-7-93. Brief Procedure 221/93 of Court ne 3 of Telde for
torture against five members cf the C1v11 Guard they were
acquitted on the 2-2-94. .

0) "Audiencia Provincial" of Murcia.

The Previous Priceedings 279/93 of the Examining Court
number 3 were initiated. On the 15-6-95, procedural nullity was
Pronounced.

P) "Audiencia Provincial" of Valencia.

Criminal Court N¢ 11 pronounced Sentence 35/94, on the 27th
January, for two misdemeanours of injuries, and Sentence 528/94
on the 4th November for a misdemeanour of injuries. Court Ne 18,
‘three Previous Proceedings. Court of Carlet N® 1, two Previous
Proceedings. Court of Gandia Ne 6, three Previous Proceedings.
Court of Torrente N2 5, one Previous Proceedings.

q) "Audiencia Provincial® of Zaragoza.



31

Direccaon General de Codificacion
y Cooperacion Juridica Enternacional

Examining Court of Daroca initiated the Previous Proceedings

358/92 for a crime of injuries according to article 420. a
sentence of ’‘guilty’ was pronounced by the Third Section; the

appeal is pending.
r) "Audiencia Provincial" of Logrofio.

From seven summaries on minor offences, two finished with
a verdict of ’guilty’.

— Case Record on minor offences n2 44/93 of Examining Court
N2 1 of Logrofio. The Sentence of the 8-9-93 acquitted one of the
accused and declared the other as ‘guilty’.

- Case Record on minor offences n? 45/94 of the Examining
Court of Haro. Acquittal for one of the accused and verdict of
guilty for the other, on the 22-6-94.

Besides, the Previous Proceedings n® 464/94 of Examining
Court n? 5 of Logrofio are in the stage of Summary Procedure ne¢
14/95.
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II.- GUARANTEES IN THE ADMINISTRATIVE PROCEDURE FOR THE
CLARIFICATION OF LIABILITIES DERIVED FROM COMPLAINTS ABOUT ILL-
TREATMENT RECEIVED DURING THE TIME IN CUSTODY ON THE PREMISES OF
LAW ENFORCEMENT AGENCIES.

The existence of an efficient mechanism, at an
administrative level, for the examination of the claims of ill-
treatment is considered in the CPT Report of utmost importance;
as a consequence the CPT requested Information on the existing
mechanism at the administrative level for examining complaints'
about treatment whilst in the custody of law enforcement
agencies, including full details of the guarantees ensuring the
objectivity and independence of their investigations, (paragraph
23); below, the main substantlve and procedural guarantees are
described:

1.~ Substantive guarantees: prescribed provisions on the
acting of the Law Enforcement officials and disciplinary
provisions typifying administrative breaches.

Article 52, 3, b) of the Organic Law 2/86, of 13th March,
on Law Enforcement Agencies, provides, as a basic principle the
cating of those Law Enforcement Agencies, that of caring for the
life and physical integrity of the persons detained by them or
in their custody, respecting their honour and dignity.

A) The National Police

Article 27, 3, c) of the above-mentioned Organic Law and’
Article 62, 2 of the Royal Decree 884/1989, of 14th July,
approving the Rules of Disciplinary Régime of the National
Police, define "the abuse of competence and the practice of
inhuman, degrading, discriminating and vexatious treatment to the
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persons in their custody as a very serious disciplinary breach".

In the case where criminal proceedings were initiated for
the same facts, against the alleged agents of ill-treatment to
the detainees, this will not prevent the initiation of the
corresponding disciplinary proceedings for the same facts.
However, the final decision of the record can only be given when
the judgement issued in the criminal field is final; and the
statement of proved facts will be binding for the Administration.

B) The Civil Guard

Article 170 of the Royal Regulations of the Armed Forces
(Law 85/1978) sets out the duty to"...strictly comply with the
provisions concerning the legitime use of force, the respect
deserved for human life always being present...". Article 171
adds that "A person’s dignity and inviolable rights are values
that require the obligstion to be respected and the right to de
demanded. No member of the Army may subject any other person to,
or suffer himself from, any ill-treatment either by word or act,
or any other improper vexation or limitation of his rights."

On the other hand, Article 9.2 of the Organic Law 11/1991,
17th June, on the Disciplinary Régime of the Civil Guard, tefines
"...the practise of inhuman, degrading, discriminating or
vexatious treatment to the persons in their custody".

2.- Procedural guarantees.

A) National Police

When any police agent knows (either by means of the detainee
in the same police report, or by communication made by the
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judicial Authority or by any other channel) of a person in police
custody who has been subjected to alleged ill-treatment by
members of the National Police, it is fitting to initiate the
disciplinary pProcedure for the clarification of this matter that
could be derived from such acts. ' '

The procedure to demand disciplinary reaponsability
fromliability to the National Police members and every other
aspect relating to this matter are ruled in the above-mentioned
Royal Decree 884/1989, 14th July, where the Rules of Disciplinary
Régime of the National Police are approved.

In accordance with those Rules, the initiation of the
procedure for serious and very serious breaches corfésponds to
the Director General of the Police, who on knowing of a suspected
fact of alleged ill-treatment to detainees by police officials,
will be able to decide, before issuing the writ for the
initiation of proceedings, the practice of a confidential
information for the clarification of the facts.

Once the Proceedings have been initiated, the Director
General of the Police will be able to decide, as a measure of
caution, the provisional suspension in the functions of the
accused in the proceedings.

B) Civil Guard

The procedure to demand the disciplinary responsibility from
‘the Civil Guard members, and all the other aspects relating to
this matter are ruled in the Organic Law 11/1991 of Disc1p11nary

Régime of the Civil Guard.

Article 18 of this Law establishes that "Every senior
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official has the duty to correct the infractions that he may
notice on the part of the lower officials, whether they are

- subordinated directly to him or not. If apart from this, he
thinks they warrant a sanction, he himself will sanction them if
he is competent to do so or, otherwise, he will report same
immediately to whoever is competent to sanction".

The competence to order the initiation of disciplinary
proceedings is attributed by Law to the Director General of the
Civil Guard and to the General Officials with command or head
positions in the Civil Guard.

Whenever it may be considered necessary to relieve somebody
immediately of his functions, the head himself (in pfavinces the
Chiefs of Headquarters) can relieve the personnel who had
committed some criminal fact, applying Article 98 of the Royal
Ordinances of the Armed Forces (Law 85/1978), as an interim
measure before other measures of the relieving of their
functions. In the same way and subjected to the initiation of
Disciplinary or Governmental Proceedings, for an alleged serious
or very serious misconduct within of the Law on Disciplinary
Régime of the Civil Guard (Organic Law 11/1991), the competent
Disciplinary Authority will be able to decide up to THREE MONTHS
OF RELIEF OF, according to the provisions set out in Article 85
of the said Law.

Finally, a proposal may be submitted to the Director General
of the Civil Guard for the passing to the situation of SUSPENSION
‘OF FUNCTIONS AND RELIEF FROM POSITION, in pursuance of the
provisions set out in Article 102 of the Act 17/89 on the Regime
of the Professional Military Personnel, that according to the
Fourth Additional Provision, in point 2, of the Law 25/94 on the
Régime of the Civil Guard Personnel, will be for a maximum period



36

31
= ”l/c, =

Ministerio de Justicia e Interior
Direccion General de Codificacién
y Cooperacidn Juridica Internacional

of SIX MONTHS, once the proposal has been favourably decided by
the Ministry of Defence.
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I1I.- POSSIBLE APPLICATION OF THE PROTOCOL ON TRANSFERS TO THE
DETAINED PERSONS, APPLIED BY THE PENITENTIARY ADMINISTRATION

The report requests the points of view of the Spanish
Authorities on the possibility of applying to arrested persons
a system comparable to the one existing in the Protocol on the
Transfer of Sentenced Persons of July 1994. (paragraph 26).

The aim of the above-mentioned Protocol is to make the
security of the transportation compatible with the gratest
respect for the inmates’ dignity and rights. For this purpose,
a series of mechanisms or duties are established in order to
guarantee the exact respect for those rights such as:

- the right of the inmate who is going to be transferreq, -
to he informed about a series of rights, including, inter alia,
the possibility of stating petitions and complaints and of
communicating any other circumstance;

- the duty to complete some specific documents by the
Authorities (form on the control of transfers, report of
particulars of transportation) that may reflect whatever
circumstance occurred;

- the carrying out of an individual medical examination on
the inmates to be transferred,both on their departure and on
their arrival;

- the existence, at the departments of érrival and departure
of all the Penitentiary Centres, of a ‘requests and complaints’

form at the inmates’ disposal.

We have noticed that the application, since 1994, in Spain
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of the Protocol on the Transfer of Serntenced Persons has allowed
the obtaining of some very satisfactory results in recent months.
In view of this verification, the Ministry of Justice and of the
Interior is studying,  at present, the possible application of
that Protocol to the arrested persons. For this purpose, a
working group has been set up, made up of civil servants of that
Ministry and professionals of the State Law Enforcement Agencies,
who although at first encountered some technical problems in
carrying out this task, continue working on this line so that,
either by applying the Protocol on transfer or elaborating a new
specific Protocol for arrested persons, the citizen’s conditions
of deprivation of liberty are improved.
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IV.- THE TRANSFER OF ARRESTED PERSONS BETWEEN THEE CANARY ISLANDS
AND MAINLAND SPAIN

The comments of the Spanish authorities on the conditions
of transport between the Canary islands and mainland Spain,

{(paragraph 27) are as follows:

1. Transfers between the islands and the peninsula are
carried out, ordinarily, by ship; however,' when medical
circumstances demand it, an airplane is used; in the same way,
the aeroplane is also used when the numbef of inmates to be
transferred is sufficient to cover the 60 seats of an Air Force
"Hercules" airplane. |

2. The carrying out of transfers is the competence of the
General Directornate of the Civil Guard who should be provided
with the necessary material means for their accomplishment in
accordance with the provisions set out in Article 3 of Decree
2355/67 of 1l6th September, where the transportation of arrested
persons, prisoners and convicts is ruled.

3. Transfers must be carried out in such a manner that the
inmates’ dignity and rights, as well as the safety of
transportation, are respected, in pursuance of Article 80 of the
Penitentiary Rules.

4, There is no evidence in this General Directorate either
of the shortcomings pointed out in the CPT Report, or of any
‘possible information in this sense givend by any inmate

transferred in the said itinerary.
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SECOND PART

MATERIAL CONDITIONS OF DETENTION
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SECOND PART: MATERIAL CONDITIONS OF DETENTION
I.- SPECIFIC RECOMHENDATIONS ON DETENTION CENTRES
l.- Civil Guard Establishments

The CPT recommends that conditions of detention at the Outer
Madrid Headgquarters, the Headquarters in Madrid and the La Salve
Barracks in Bilbao be reviewed in the light of the remarks set
out in paragraphs 29 and 34 to 39 above of the CPT report

(paraqgraph 40).

Concerning the'shOrtcomings noticed in the cells of the
Outer Madrid Headquarters, the cleaning of blankets and mattress
covers and the improvement in the lighting intensity |
have been effected. The premises are provided with air-renewing
extractors, and as regards hygiene, we can say that the cells are
disinfected when they are going to be occupied. Lastly, the
periods of detention do not exceed 24 hours and when they are
longer, they do not exceed 72 hours.

As regards the detention conditions at the "La Salve"
District Barracks in Bilbao, steps have been taken for the
general tidying-up of the cells, the rough beds and walls having
been changed with white tiles which are easier to be cleaned, and
a shower facility has been installed.

2.~ National Police Establishments

The CPT recommends that conditions of detention at the
Police Headquarters and Area 1 District Police Station in
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Barcelona, at the Central District Police Station (Calle de la

Luna) and at Parla Police Station in Madrid, be reviewed in the
light of the remarks set out in paragraphs 29, 44 and 45) .

a) Cells at the Barcelona Police Headquarters.

The referred to Commission, on noticing the shortcomings in
the cells of the prenises situated at the said police
headquarters (Via Laietana), underlined their filthy condition,
scarce lighting and narrowness, in some cases, of the cells,
which makes them scarcely appropriate for the overnight stays of
detainees.

Periodic reviews are carried out by the Services‘pertaining
to the Police Headquarters, especially by its Medical Service,
on the hygienic condition of the cells, the defects being
palliated as much as possible.

The fluorescent tubes of the lighting are changed at the
moment the malfunctioning is detected; both blankets and
mattresses are periodically cleaned by means of laundry services
already contracted.

Cells, only in exceptional cases, are occupied by more
persons than those recommended by the Commission, with guidelines
having been given to those persons in charge of the appropiated
Stations so that there are no more persons than those pointed
out, spending the night in the cells.

The two transportation carried out (in the morning and in
the afternoon) of the arrested persons to the Court on duty, out
has led to a reduction in the number of arrested persons spending
the night in the cells of the Station; in this way the
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overcrowding of detainees at the Police Premises which could
have occurred before, has been palliated.

What we have stated above, regarding the cells of the Police
Headquarters, is of application to the Area 1 District Police
Station.

b) Central District Police Station in Madrid

This Station is nowadays provided with four cells for men
and one cell for women, apart from the entrance hall, toilet
facilities and access area.

Their capacity is adequate for no more than fifteen
detainees, for this reason it has been decided that when in those
cells there are five or more persons whose police proceedings
have concluded, these persons be immediately transferred to the
General Inspection on Duty, and, in the case where this it is
not possible, they are taken to the "La Latina" District Station,
next to the other, with the purpose that in no case should a
situation of overcrowding of detainees occur.

With respect to the hygienic condition of the cells, they
were painted,- for the last time, in January last, their cleaning
being carried out twice a day. However, the personal hygienic
condition of the citizens passing through these by this Station
cells, most of the times, is deplorable, with bad body odore,
dirty clothes, etc., which, logically, is reflected in a very
‘negative way by the condition of the cells and mattresses, which
are intended to be cleaned as quickly as possible.

Regarding the ventilation system, in view of the
architectonic characteristics of the building, it is of a forced
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nature, with a compressor for the extraction and expelling of
cold and hot air. '

c) "Parla" Police Station (Madrid)

The case of this Station is completely incidental, having
been immediately put right, and directions given for a better
control of the condition of blankets and mattresses.

3.~ Basque Autonomous Police (Ertzaintza) Establishments

The CPT recommends that the remarks in paragraph 50 be taken
into account when persons are detained at the Sestao and Tolosa
stations, as well as in the operation of existingifrtzaintza
establishments in general and in the construction of new ones,

(paragraph 51).

With respect to the first one of the two specific
recommendations, that recommendation concerning the size of
individual cells at the stations (paragraph 50), has already been
taken into account for the stations where the space designated
for detainees zone are in course of constfuctionrin the centres
depending on the Department of the Interior of the Basque
Government. On the other hand, the fitting of those already
existing areas presents more problems of material implementation.
The Department of the Interior has created a working programme
where they have intended to conjugate together the present state
of the centres, as regards the surface area of the individual
'cells and the number of those necessary for the Station, and the
budgetary allowance that this reform requires in each case. The
aim is such that, in general terms, the cell surface of the
Ertzaintza centres is not under 7, with a minimum useful width
of 2.10 metres and a minimum height of 2.50 metres.
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The implementation of the prepared programme requires a
temporal minimum period of three years, during which time the
reform of the centres will be accomplished in terms of the
situation they present. It is expected that the work, as a whole,
could be finished by December 1998. Meanwhile, when persons are
detained at the Sestao and Tolosa centres, the remarks made by
the Committee in paragraph 50 of the report will be taken into
account, which, at the same time, will be applied to other

centres which may present a similar situation.

4.- Municipal centres of detention. Municipal Police
Headquarters in Bilbao

In the CPT Report it is pointed out that the matfers stated
in the report on the 1991 visit concerning cellular accommodation
at the Municipal Police Headquarters in Bilbao ke addressed
without further delay, (paragraph 53). In this respect, the Mayor
of Bilbao has informed the Competent Authority that the relevant
instructions have been given so that the shortcomings pointed out
in the writ are remedied.

As a consequence, the work in the preparing of the
corresponding technical project has been initiated, and after the
entry into force of the municipal budget for this Year, on the
7th June of this year, the corresponding amount will be given to
its execution when the draft of the said project is finalised.
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II.- OTHER RECOMMENDATIONS OF A GENERAL CHARACTER AND INFORMATION
REQUESTED BY THE CPT '

1.- Relevant measures to allow detained persons to fulfil
those natural and personal needscomply with the needs in private

According to the report, appropriate steps must be taken to
‘allow detained persons to comply with the needs of nature in
private, (paragraph 52). To achieve this aim, both the
establishments which would be built and those already existing
will guarantee the detainee privacy and personal security. In the
establishments functioning at present, the necessary repair work
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will be arried out at the same time as those work 6oncerning the
cell surfaces area witin the time limits set for each centre.

In the same way, the competent Authorities have the
obligation of taklng the appropriate steps to ensure that the
conditions of detention in the establishments of law enforcement
agencies meet all the requirements indicated in paragraph 29,
concerning size, 1lighting, ventilation ' and equipment, as
indicated in paragraph 57.

2.- Arrangements for providing food

The existing arrangements will be reviewed for providing
food to persons detained by the law enforcement aééncies, in
order to ensure that such persons receive food at appropriate
times, including at least one full meal every day.

In accordance with the sources of the Spanish Legal System,
some aspects included in the Penitentiary Rules concerning the
food of inmates in Penitentiary Centres are applicable to the
subject concerning food to persons detained on police premises.

A) Premises of the General Directorate of the Police

The persons detained at police Premises are provided with
food by the National Police officials in charge of their custody.
The food to persons detained, as a general rule, consists of
three rations distributed in the form of breakfast, lunch and
‘dinner, provided by the General Directorate of the Police. The
cutlery is usually disposable, and the Premises are generally
provided with apparatus to heat meals, which is generally
facilitated by contracted firms.
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B) Premises of the General Directorate of the Civil cuard

The maintenance of persons detained by the Civil Guard is
the responsability of the Administration and, consequently the
amount necessary appears in the State Budget to meet the
corresponding expenses. As a general rule, the bills for the
meals served by the different units where arrests occur, are sent
to the Division of Common Expenses, where they proceed with their
payment, charging the guantity to the corresponding budgetary
chapter. '

3.~ Information on regulations or quidelines issued to
municipal authorities concerning cellular accommodation and the
facilities to be offered to persons detained. (paraéiaph 53)

Conncerning the possibility of providing guidelines to
municipal authorities concerning cell accommodation and the
facilities to be offered to persons detained, we must point out
that, by virtue of the principle of 1local autonomy, which
regulates the administrative relations in our constitutional
system, there exits 1legal impossibility for the central
Government or for the Autonomous Communities Governments to
provide regulations on matters of municipal competence.

In this sense, the Spanish Constitution in Article 137
points out that “The State is organized territbrially into
municipalities, provinces and any Autonomous Communities that may
be constituted. All these bodies shall enjoy self-government for
‘the management of their respective interests." This provision
contains, therefore, the recognition, by the constitutional legal
system, of the municipality and the province as territorial
systems. The Constitutional Court, in the Judgement of 2nd
February 1981 makes_two fundamental statements:
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- "The general bodies of the State do not exert the totality
of public power, because the Constitution provides, in accordance
nﬁtMvuﬂmlﬁﬂmmmmofmmm,memﬁmmﬁmnﬁ
the territorial entities of different rank in the exertion of
power?®,

This same judgement continues stating: as ~the autonomy
principle is compatible with the existence of a control of
legality on the exertion of competence, although we understand
that the provision of generic and undetermined controls place the
local entities in a position of quasi-hierarchical subordination
or dependence from the State Administration which does not Ffit
in with the principle.® adding that "controls must be referred
to cases where the exertion of the local entity comﬁetence may
influence general interests which are concurrent with the
entities themselves”.

By means of Law 7/85, of 2nd April, Regulating the Bases of
the Local Régime, the institutional guarantee of local autonomy
is developed, intending to combine a proper balance among the
three administrations: local, autonomic and central

“administrations. |

Articles 25 and following of Law 7/85 regulate the municipal
competence, specifically, subsection 22, letter a) of Article 25,
which gives them the competence about "Security in public
places".

We must also mention the Organic Act 2/1986, of 13th March,
on State Law Enforcement Agencies, whose Title V is totally

dedicated to Local Police Groups.

In view of the above stated, it is quite clear that, in the
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Spanish legal system, the State Central Administration cannot

provide regulations on matters which are of municipal competence.

However, in my position as Central Authority, I think I can
state that the next publication of the report on the CPT's second
periodic visit to Spain will contribute, no doubt, to the
achieving of greater care on the‘part of local authorities
concerning the treatment to the detainee and the facilities to
be offered to persons detained. ' |



98

Direccidn General de Codificacion
y Cooperacion Juridica Internacional

enough flexibility. In fact, there were almost no complaints

presented to the Penitentiary Administration or to the
supervisory Judge.

3.4.- Paragraph 143.

According to Spanish Penitentiary Law, the Penitentiary
Administration has the exclusive competence for the destination
and transfer of the inmates.

The Penitentiary Administration exercices this competence
with the attempt of avoiding the social uprooting of the inmates,
according to the principle of article 12 of the General Organic
Law on Prisons. N

However, the optimization of the penitentiary population
distribution among all the prisons, as well as security reasons
impede the acievement of an ideal distribution, although it is
estimated that more than the 80 % of the inmates are in prisons
near their place of residence.

The criterion for the destination of the prisoners awaiting
trial is different because the proceedings demand their location
in places near to the Examining Court on which they depend.

4. As regards the health services.
4.1~ Paragraph 144.

With regard to this paragraph, we have to note that an
agreement has been signed with the Assistance Services of the

National Health System (INSALUD), whose aim is to improve the
conditions of specialist out-patient and hospital in-patient
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care, as well as to support the Teams of Primary Care of prisons
with Penitentiary Health staff.

Similar agreements with the Autonomous Communities of
Andalucia, Pais Vasco, Madrid, Valencia, Galicia y Canarias are
. being handled. We include in Appendix VIII the agreement signed
with INSALUD. -

Great effort has been made in the psychiatric care with the
aim of stability in its provision. In Madrid Prisons the
psychiatric care has been covered by specialists from the General
Penitentiary Hospital which was closed in March.

At present the situation of the health-care services in
Madrid I and Madrid-Women can be described in the'following form:
* A general practitioner of the Doctors Staff of Prisons

attends to the inmates of these prisons.

* The Teams of Primary Care of these prisons have been
reinforced with the doctors from the General Penitentiary
Hospital and the nursing personnel is going to be increased
with 40 additional nurses. '

The health documentation has been reviewed to help the
Health Team. A pharmaceutical vademecum is going to be published
to optimize the pharmaceutical prescription.

'4.2. Paragraphs 150 and 152.

On the question of the conditions of the Madrid I and
Madrid-Women Prisons infirmaries, repair works have been carried
out, consisting of the reform of the cell structure, to provide
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them with natural light and ventilation, the construction of a
bath room and the painting of all the walls.

Furthermore, the decrease in the number of inmates in these
prisons has appreciébly reduced the problems of overcrowding in
the infirmaries of same.The figures have fallen from 2,184
inmates in April 1994 to 1,875 inmates in September 1995 in the
Madrid I Prison, and from 637 inmates in April 1994 to 540
inmates in September 1995 in the Madrid Prison for Women.

4.3.- Paragraphs 156 and 157.

A medical check-up is carried out not only on the new
inmates but also on to the transferred inmates. We include, in
Appendix IX, Instruction 23/1994 on the transfer of inmates.

In relation to the offer of diagnostic tests, it is carried
out according to a protocol which provides information on the
offer and significance of the tests. The protocol also informs
of the right of the patient to take all the tests or only those

he desires. He can also choose to know the tests results or not.

As for the risk of suicide, we include in Appendix X the
programme of reduction of suicidal risk, which is used in all
prisons, not only for the new inmates but also for the inmates
living in the prison.

4.4 Paragraph 160.

There exists ample dental care that covers both preventive
and therapeutic aspects. An agreement has been signed recently
with "Clinica Madrid" to reinforce the preventive dental

programme.
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4.5 Paragraphs 163 and 164.

In relation to the information on HIV, the Penitentiary
Administration is making a great effort so that the Health
Education Teams, which exist in every prison, extend their
information task to specific and individual matters addressed to
the inmates who have been HIV tested.

Moreover, agreements are being signed to develop permanent
health information. Non-Governmental Organizations are taken part
in these agreements. The inclusion of the penitentiary HIV
information programmes in the Plans for the fight against AIDS
in the different Public Administrations is facilitating such
effort. -

As for the confidentiality of the “nformation, we include
in Appendix XI the Instruction issued with that purpose, which
follows the main recommendations of the Council of Europe.

4.6.~ Paragraphs 171 and 175.

We communicated, in the report sent to CPT when the General
Penitentiary Hospital was closed (March 1995), the closure of the
Psychiatric Unit of this Hospital.

As has been explained in the response to paragraph 159, the
psychiatric patients of the Madrid Prison for Women are attended
‘to in the Gregorio Marafidn Hospital or are transferred to the
Psychiatric Penitentiary Hospital of Font Calent (Alicante) when
it is ordered by the Judge or when this measure is considered
indispensable.
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Moreover, a psychiatrist has been assigned full time to the
attention of the patients of the Madrid I and Madrid Women
Prisons, from the closed General Penitentiary Hospital.

In adition, a project for the creation of Rehabilitation
Groups for chronic patients has been started up, so that these
patients may receive specialized attention. As a first step, two
courses for the training of the Group members are being given.

In the Madrid I Prison a Unit of Medical Specialities Unit
has been put into operation. The analysis of which is included
in Appendix XII.

There is no response to paragraphs 176 and 177 b;cause both
Units have been closed with the closure of the General
Penitentiary Hospital.

4.7.~ Paragraph 178.

On page 39 of the 1994 Activity Report, which is attached,
the constant progression of the application of article 60 to
grant the conditional release to terminally-ill prisoners because
of AIDS can be noted. In 1994, 364 conditional releases were
granted, in 1995 there may have been more than 450.

4.8.~- Paragraph 179.

In January 1995, a complete re-elaboration of the global
‘policy of the Penitentiary Institutions in the matter of drugs,
has been made. We enclose a book containing this policy with the

mentioned title.

At the present time, specific drug addiction programmes. and
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methadone programmess are being put into operation. We include
them in Appendix XIII. '

On the other hand, the number of inmates receiving help for
drug addiction in out of prisons institutions keeps on
increasing. This is stated on page 39 of the 1994 Activity Report
(456 inmates in 1994). '

4.9.- Paragraph 180.

Penitentiary Law ensures the systematic recording of
injuries, through medical examinations of the new inmates and the
transferred inmates as well as those inmates 1living in the
prison. This can be verified in Instruction 2371994 oh-transfers,
included in Appendix IX.

When a vioclent act occurs which may be defined as a Crine,
it is communicated to the Public Prosecutor and to the Judge, who
orders, in previous proceedings, the medical examination of the
inmate by a Forensic Surgeon.

5.=- Other questions. (Paragraphs 181, 182 and 183).

All the questions raised in these paragraphs are included
in the Strategic Plan for Employment which is attached. The
purpose of this Plan is to settle the necessities of personnel
according to the evolution of the prison population in a mediunm
term basis.

In the list of measures proposed there is the definition of
administrative careers for the prison officer civil servants and
the development of internal promotion. These measures must allow
the exercising of their university level professions in relation
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with prisons.

On the question of specific training for prison officers
working with foreign inmates, we include in Appendix XIV, a
summary of the Training Plan.



105

Ministerio de Justicia e Interior

Direccion General de Codificacién
y Cooperacitn Juridica Internactonal

III. CONSIDERATIONS OF THE GENERAL DIRECTORATE OF PRISONS AND
REHABILITATION SERVICES OF THE CATALAN GOVERNMENT.

1.~ AS REGARDS THE PRISON FOR MEN IN BARCELONA (La Modelo)

The prison population as a whole has decreased, although not
in terms that would be viewed as desirable or convenient. At
present, 12th July, 1995, the total number of inmates in the
centre is 1891. When a new unit at "Brians" Prison is put in
operation, we expect the prison population to decrease by more
than two hundred people.

The conditions in the kitchen have improved in line with the
Committee’s suggestions. So, we have proceeded toJEhange the
floor with a nonslipping material; the mentioned problems with
regard to the drainpipes and, in general terms, hygiene on the
premises have been solved

Infirmary and health conditions. Considerable effort has

been taken in order to improve the cleanliness of the infirmary
rooms, which is carried out by an exterior company; we have asked
them for greater attention and quality in their service.

Concerning the fire exits mentioned in the report, we can

point out that the corresponding fire-escape stairs have been
installed, according to the rules in force.

The Committee specially emphasizes the written information
‘on health aspects. In this way, the newly-arrived inmates

receive different leaflets and some triptychs on health items,
apart from the hygienic set. However, in future the said written
information will be facilitated together with the hygienic set.
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Although the psychiatric department is at the infirmary, it

seems more convenient to respond to this question in a different
subsection, since the Committee makes out a set of specific
considerations on it. '

The psychiatric‘patients are separated from the rest of the
patients admitted in the infirmary. The reason for not having
installed doors is one based on sanitary reasons.

The recommendation regarding the placement of transparent
glass in the common room windows of the psychiatric unit will be
put into practice as soon as possible and the present opaque
glass will be substituted for other transparent, shielded glass.

Concerning the psychiatric treatment of inmates, after the
Committee visit, we improved human resources. Thus, the Barcelona
Prison for Men has two full-time psychiatrists, included on the

- health staff payroll.

As regards the rest of the suggestion on psychiatric
matters, they will be taken into account when designing the new
psychiatric equipment for chronic patients which will be set up
within less than a year and a half.

In spite of the difficulties that the overcrowding of the
centre leads to, as the Committee recognizes, great efforts have
been made to improve the level of activities offered to the

inmates of the Centre. We must bear in mind, however, that
‘Spanish penitentiary law does not include the obligation to
participate in treatment activities.

Regarding the practice of exercise in the open air for at

least one hour a day, we can point out that nearly all the
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inmates can avail of poséibility.

The rooms designated to intimate communications could not
be improved, alfhough special endeavour has been given in

improving their condition of cleanliness and hygiene.

The measures suggested by the Committee, in connection with
the visiting rooms, will be taken shortly, mainly in the
improving of their acoustics and cabins.

The distribution of letters and parcels, in general terns,
doces not suffer any excessive delay. However, in view of the
Committee’s recommendation, we will proceed with the review and
subsequent analysis of the channels for the distfibution-of
correspondence, in order to improve them.

Telephone calls are governed by the penitentiary rules and
by the domestic provisions of every penitentiary centre. Each
inmate has the right to one telephone call at the moment of his
confinement in prison and to a fixed number of calls every month
which varies between two and four calls. In spite of this general
rule, extraordinary calls, which could be necessary, are
authorized when a justified cause arises.

2.- Health care.

Odontological Treatment. We have taken into accoﬁnt the

recommendation made by the committee, whose aim consists of being
‘able to provide anti-caries treatment to those inmates who could
not afford it. We will study in depth the measure we intend to
implement, starting from next year.

Penitentiary Hospital Pavilion at Terrassa. The suggestion
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aimed at the care of the women confined in the penitentiary
centre has already become reality since February 1995.

Regarding the opening of a psychiatric division, a
possibility that was posed to the Committee in the course of the
visit, a psychiatric unit has been opened recently for the care
of patients with acute crisis. On the other hand, in the way we
pointed out in point 1.4, the fitting of a psychiatric unit for
chronic patients coming from the different Catalan penitentiary
centres is being studied.

3.- Psychiatric Institutions.

The Committee’s report includes, in its subsection E,
several recommendations corresponding to the psychiatric
institutions,-after the visit carried out to Santa Coloma Mental
Hospital.

The content of the recommendations has been forwarded to the
officers in charge of the "Servei Catald de la Salud", which
depends on the Department of Health and Social Security of the
Government of Catalonia for the relevant measures to be adopted.
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SIXTH PART

DETENTION CENTRES FOR MINORS
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SIXTH PART: DETENTION CENTRES FOR MINORS
A. RECOMMENDATIONS

1. El Madroiio
The paint will be removed from the windows in the girls’
rooms at "E1 Madrofio", (paragraph 190);

Regarding the Committee’s recommendation on the removal of
the paint from the glass windows in the minor girlsf rooms at
the ME1 Madrofio" Centre, they are proceeding with the
substitution of those painted windows for shielded, white and
opague glass in the 15 existing rooms, this substitution being

at an advanced stage and, foreseen to be concluded shortly.
2. El Renasco

The minors’ rooms at El1 Renasco are to be equipped with call
bells, (paragraph 194);

Concerning the Committee’s recommendation on the need for
the minors’ rooms at "Renasco" Centre to be equipped with a call
bell, the relevant studies have been made aimed at proceeding
with the fitting of a mixed system, acoustic in principle, which
‘subsequently can be transformed to optic form, in order to aveid,
in the way the Committee itself points out, the increase of
disciplinary measures derived from the improper use of it. Once
those studies are examined, and subject to the corresponding
‘budgetary estimates, the fitting of the above-mentioned system
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of communication will be undertaken immediately.

Appropriate measures to be taken to ensure that minors held
at the Renasco Centre have ready access to a bProper toilet
facility at all times (paragraph 194);

Regarding the Committee’s recommendation on taking the
appropriate measures to ensure that minors held at the Renasco
Centre have ready access to proper toilet facilities at all
times, this will be solved by a mixed procedure or system, the
access to the Centre toilets being facilitated through the use
of a call to the night educator by means of the bell and optic
signal systems, which were already mentioned in the former
subsection and keeping the present mechanism for those cases of
coincidence in the calls of two or more minors.

Bearing in mind that the system of exit from the sleeping
rooms can be improperly used by the minors, and with the aim of
avoiding the possible conflicting situations that such systen
could lead to, the Committe is proceeding in the same way with
the analysis of the budgetary possibilities for the reinforcement
of the night list of staff.

3.~ Disciplinary proceedings

The minor’s right to be heard on the subject of the offence
it is alleged he/she has committed, will be guaranteed.

The right of appeal to a higher authority against sanctions
imposed (i.e. to the Director of the Centre, as regards sanctions
imposed by educators, and to the competent judge as regards
sanctions imposed by the Director) will be expressly recognised;
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A register be kept in each Centre, containing full details

" of all disciplinary sanctions imposed, (paragraph 197):;

As regards these recommendations, we have to say that the
protective measures-contained in them have already been foreseen
in the new Statute on Domestic Régime of the Centres, adapted to
the provisions of Act 6/1995, of 28th March, on the Guarantees
of Infancy and Adolescence Rights in the Madrid Community.

The underlying motives for every instance of self-injury
will be examined by a competent member of the medical staff

before that conduct is sanctioned as a breach of discipline,
(paragraph 198);

Concerning the Committee’s recommendation that every “"gelf-
injury" be examined by a competent member of the medical staff
before that conduct is sanctioned as a breach of discipline, this
recommendation is foreseen in the same way in the new Statutes;
that is to say, in the cases of self-injuries, and before
considering the possible imposition of a sanction, the condition
of the minor and the circumstances converging in this specific
case are necessarily appraised by the health and psychological
staff.

4.- Guarantee of the medical confidentiality of the results of
HIV tests

Appropriate measures will be taken to ensure that the
‘results of the HIV test are protected by strict medical
confidentiality (paragraph 200).

As regards the concern showed by the Committee concerning
the HIV antibody testing and the importance that adequate
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counselling exists both before and after HIV test, we have to
state that each personal situation is known only by the Director,
the Doctor and the Guardian-Educator w1th the purpose that they
can, properly and confidentially, approach the subject with the
minor, acting as a team; such confidentiality is required in the
same way from the staff of the Central Services in charge of the
custody of the files and of the minor’s follow-up and deviation
to other resources that may be necéssary.

B. REQUESTS FOR INFORMATION.

The CPT Report requested more information on the care
provided by specialist doctors to the minors at "E1l Madrofio” and
""Renasco' Centres, especlally regarding dental and psychiatric
treatment. (paragraph 199).

In relation to the request for further information on
medical subjects, we can point out that in cases of emergencies
and specialist doctors, attention is given at the "Gregorio
Marafiéon"™ Hospital of the Madrid Community, in the same way as in
the other minor Centres which are under the "Instituto Madrilefio
de Atencién a la Infancia® (IMAIN}. As regards attention to
dental problems, as in the previous case, this is taken care of
by the odontologists engaged by the IMAIN and dlstrlbuted by
area, for the treatment of preserving odontology.

Concerning the invitation of the Committee with the effect
‘of improving the standards of equipment at the boys’ bedrooms and
of looking for the possibility of placing the girls’ bedrooms in
another area of the building of the "Renasco" Centre, we have to
say that this can only be dealt with by means of carrying out of
work which would mean the installment of new toilet facilities
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for the girls; and with respect to the standard of equipment in
the bedrooms, the study and analysis of the alternatives to this
equipment offered by other Centres of similar characteristics
would be necessary and, as a result, the relevant projects will
be requested, not forgetting that in such Centres of high

security, the majority of the room contents and furniture cannot

be movable, metallic,...etc.

On the other hand, the possible solution to this issue is
closely linked to the budgetary availability to undertake the
building of a new Centre, whose plan is already prepared. This
Centre, bringing together the best guarantees of safety and
control, would have, at the same time, a nice, comfortable and
adequate appearance aimed at facilitating the cohabitation of its

users.
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SEVENTH PART

PSYCHIATRIC INSTITUTIONS
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SEVENTH PART: PSYCHIATRIC INSTITUTIONS

A. RECOMMENDATIONS.

A detailed medical policy on recourse to instruments of
physical restraint will be laid down dealing in particular with:
the types of cases in which application of such instruments is
permissible; their duration and frequent review; the provision
of appropriate human contact; and the staff’s'duty of increased
attention; (paragraph 204); h

Instruments of physical restraint will be applied only on"
the express instructions of a doctor or immediately brought to -
the attention of a doctor for approval (paragraph 204).

Every use of such instruments will be recorded in the
patient’s file and in an appropriate register, with an indication
of the times at which the measure began and ended, the
circumstances of the case and the reasons for resorting to the

measure (paragraph 204).

The Ministry of Health and Consumption has forwarded to
every Health Department of the Autonomous Communities, a copy of
the report issued by the European Committee for the prevention
of Torture regarding the care of psychiatric patients admitted
against their will to the said centres, so that they may adopt
the measures they deem fitting within their field of
responsibility in pursuance of the recommendations included in

the report.
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The above-mentioned Administrations have dependence on or
control of the - psychiatric centres included in their
responsibility, except for the psychiatric care of acute patients
provided for in centres depending on the National Health
Institute within its non-transferred field of competence; for
this reason, the same report and recommendations were forwarded

- to the National Health Institute.

B. REQUESTS FOR INFORMATION.

Information on any specific training that the law
enforcement agencies may receive for the treating of mentally
disturbed persons (paragraph 205).

Article 211 of the Civil Code states that "The confinement
of an alléged incapacitated person will require previous judicial
authorization, save that for reasons of emergency the immediate
adoption of such a measure were necessary, which in turn will be
communicated to the Judge as soon as possible and, in any case,

within the period of twenty-four hours.

The Judge, after having examined the person and after having
heard the opinion issued by the expert_appointéd by him, will
grant or refuse the authorization and he will inform the Public
Prosecutor’s Office of the facts, to the effect of Article 203.

Without prejudicing the provisions set out in Section 269,4,
the Judge, ex officio, will request information on the need to
‘continue the confinement, when he deems it relevant and, anyway,
in any case, every six months, in the same way as provided for
in the previous paragraph, and he will decide as to what is
appropriate concerning the continuation or not of such
confinement".
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The pfincipal role in the cases in question will be taken,
therefore, by the Judge.

The police Agents will be able to intervene in these cases
only when there aré "reasons of urgency" and with the aim to
fulfilling the functions that the Organic Act 2/1986, 13th March
on Law Enforcement Agencies, assigns them in Section 11.b). "To
assist and protect persons and to secure the conservation and
custody of goods which may be found to be in a condition of
danger due to whatever cause". In any case, the decision taken
and the reasons for having taken it, must be notified to the

appropriate Judicial Authority.

Some generic notions on psychology, as well as 5ersonality
disturbances, are included in the programming for entry and
promotion in the National Police Unit and in the further training
courses of that Unit; they are considered useful for the officers
when they deal with mentally disturbed persons.

In a similar way, the officers of the Basic Scale,
principally, receive specific training concerning the way to
carry out services of assistance to citizens and humanitarian
interventions, this being one of their specific tasks.






